Arizona Administrative Register / Secretary of State

Notices of Proposed Rulemaking

NOTICES OF PROPOSED RULEMAKING

Unless exempted by A.R.S. § 41-1005, each agency shall begin the rulemaking process by first submitting to the Secretary of
State’s Office a Notice of Rulemaking Docket Opening followed by a Notice of Proposed Rulemaking that contains the preamble
and the full text of the rules. The Secretary of State’s Office publishes each Notice in the next available issue of the Register
according to the schedule of deadlines for Register publication. Under the Administrative Procedure Act (A.R.S. § 41-1001 et
seq.), an agency must allow at least 30 days to elapse after the publication of the Notice of Proposed Rulemaking in the Register
before beginning any proceedings for making, amending, or repealing any rule. (A.R.S. §§ 41-1013 and 41-1022)
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NOTICE OF PROPOSED RULEMAKING

TITLE 2. ADMINISTRATION

CHAPTER 16. OFFICE OF THE OMBUDSMAN-CITIZENS’ AIDE

PREAMBLE
Sections Affected Rulemaking Action
R2-16-101 Amend
R2-16-208 Amend
R2-16-305 Amend
R2-16-403 Amend
R2-16-404 Amend
R2-16-405 Amend
R2-16-503 Amend

The statutory authority for the rulemaking. including both the authorizing statute (general) and the statutes the

rules are implementing (specific):
Authorizing statute: A.R.S. § 41-1376

Implementing statutes: A.R.S. Title 41, Chapter 8, Article 5

A list of all previous notices appearing in the Register addressing the proposed rule:
Notice of Rulemaking Docket Opening: 8 A.A.R. 2968, July 19, 2002 (expired)

Notice of Rulemaking Docket Opening: 10 A.A.R. 27, January 2, 2004

The name and address of agency personnel with whom persons may communicate regarding the rulemaking:
Name: Patrick Shannahan, Ombudsman-Citizens’ Aide

Address: Arizona Ombudsman-Citizens’ Aide
3737 N. 7th St., Suite 209
Phoenix, AZ 85014

Telephone: (602) 277-7292
Fax: (602) 277-7312
E-mail: ombuds@azoca.org

An explanation of the rule, including the agency’s reasons for initiating the rule:
This rulemaking is in response to the Office’s five-year review of rules approved by the Council on May 7, 2002.

R2-16-101 contains definitions used throughout the Chapter. R2-16-208 explains how the Office returns a confiden-
tial document to a complainant. R2-16-305 explains procedures citizens use when filing a complaint with the Office.
R2-16-403 through R2-16-405 explain procedures the Office uses to close cases and provide findings and recommen-
dations to state agencies. R2-16-503 explains how the Office provides a final response to a complainant. The Office
proposes to update and revise these rules for clarity and further amend the rules to reflect current Office practice.

A reference to any study relevant to the rule that the agency reviewed and either proposes to rely on or not rely on
in its evaluation of or justification for the rule, where the public may obtain or review each study. all data underly-
ing each study. and any analysis of each study and other supporting material:

The agency did not rely on any study in this rulemaking.

A showing of good cause why the rule is necessary to promote a statewide interest if the rule will diminish a previ-
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ous grant of authority of a political subdivision of this state:
Not applicable

8. The preliminary summary of the economic, small business. and consumer impact:
The Office will benefit because the rules concerning the release of information to a complainant are more efficient
and could potentially result in lower administrative costs for processing complaints. State agencies will not incur any
additional costs. In fact, the changes make the rules more clear, consistent, and understandable, which could poten-
tially save staff time. The rule changes do not place any additional burden on the public. They clarify when a com-
plainant should expect to receive written material from the Office and when a complaint must be submitted in
writing.

9. The name and address of agency personnel with whom persons may communicate regarding the accuracy of the

economic, small business. and consumer impact statement:

Name: Patrick Shannahan, Ombudsman-Citizens’ Aide
Address: Arizona Ombudsman-Citizens’ Aide

3737 N. 7th St., Suite 209
Phoenix, AZ 85014

Telephone: (602) 277-7292
Fax: (602) 277-7312
E-mail: ombuds@azoca.org

10. The time, place. and nature of the proceedings for the making, amendment, or repeal of the rule, or if no proceed-

ing is scheduled, where. when, and how persons may request an oral proceeding on the proposed rule:
No oral proceeding is scheduled for this rulemaking. Written, faxed, or e-mail comments or a request for an oral pro-
ceeding may be made with the person listed in item #4, Monday through Friday, 8:00 a.m. until 4:30 p.m.

11. Any other matters prescribed by statute that are applicable to the specific agency or to any specific rule or class of
rules:

None

12. Incorporations by reference and their location in the rules:
None

13. The full text of the rules follows:

TITLE 2. ADMINISTRATION

CHAPTER 16. OFFICE OF THE OMBUDSMAN-CITIZENS’ AIDE
ARTICLE 1. GENERAL PROVISIONS

Section
R2-16-101. Definitions

ARTICLE 2. HANDLING CONFIDENTIAL MATERIAL

Section
R2-16-208.  Returning a Confidential Document to a Complainant

ARTICLE 3. RECEIVING AND PROCESSING COMPLAINTS

Section
R2-16-305. Filing Complaints

ARTICLE 4. CONDUCTING INVESTIGATIONS

Section

R2-16-403. Closing Cases
R2-16-404.  Findings
R2-16-405. Recommendations

ARTICLE 5. ACTIONS AFTER AN INVESTIGATION

Section
R2-16-503. Advising the Complainant

March 19, 2004 Page 1003 Volume 10, Issue 12



Arizona Administrative Register / Secretary of State
Notices of Proposed Rulemaking

ARTICLE 1. GENERAL PROVISIONS

R2-16-101.  Definitions

1. “Complainant” means a person who files a complaint with the Office.

2. “Confidential information” means oral or written information, including a record, for which restricted access is
required by Federal or Arizona law. Confidential information also includes identifying personal information a com-
plainant or witness has requested not be disclosed.

3. “Document means a paper or electronrc record memorandum form book, letter ﬁle drawrng, map, or plat.

4. “Heartne means-anin sative-toolused-to FE-SWO RORY ake-4 ot “‘Misconduct” has the
same meanlng as in A R S. §23-619.01.

5. “Office” means the Office of the Ombudsman-Citizens’ Aide.

6. “Ombudsman-citizens’ aide” means the person appointed to the position of ombudsman-citizens’ aide under the pro-
visions of A.R.S. § 41-1373.

7. “Photograph” means a paper or electronic photographic representation, photographic file, motion picture, video tape,
microfilm, or microphotograph.

ARTICLE 2. HANDLING CONFIDENTIAL MATERIAL

R2-16-208.  Returning a Confidential Document to a Complainant

When requested the Fhe Office shall return a confidential document received from a complainant only to the complainant,
unless the complainant provides written authorization for release of the document to a third party or the Office determines that
the document was not lawfully in the possession of the complainant.

ARTICLE 3. RECEIVING AND PROCESSING COMPLAINTS

R2-16-305.  Filing Complaints
A. A complaint against a state agency shall be filed with the Office in writing, in person, by telephone, by electronic facsim-
ile, or by electronic mail.

B. A complaint that alleges breach-efduty; misconduct;-er-diseourtesy-by-an-officeror by a state employee efan-ageney shall

be filed with the Office in writing and signed by the complainant.
ARTICLE 4. CONDUCTING INVESTIGATIONS

R2-16-403.  Closing Cases
The Office may close a case for the following reasons:
1. Discontinued. The ombudsman-citizens’ aide determines that an investigation should be terminated before the inves-
tigation is completed because:
a. Disclosure of the complainant’s identity is necessary to enable full investigation and the complainant refuses to
allow the disclosure,
b. Information or a record is requested from the complainant and the complainant fails to produce the information
or record within the time specified by the Office,
c. The complainant withdraws the complaint,
d. The complaint relates to a matter that has become the subject of an administrative or judicial proceeding,
e. The Office forwards a complaint to an appropriate prosecutor because it involves possible criminal activity, or
f.  The ombudsman-citizens’ aide determines there is other good cause not to proceed w1th an 1nvest1gat10n
Closed - Not Substantlated he-om FRan e

- Followmg an 1nvest1gat10n= the ombudsman Citi-

zens’ arde makes a ﬁndlng of not substantlated

3. Closed - Complaint Resolved (before preliminary report). Following an investigation, theFhe ombudsman-citizens’
aide determines that the complaint has merit, either wholly or in part, and, before a preliminary report is issued, the
agency agrees to provide a remedy that is acceptable to the agency and the ombudsman-citizens’ aide.

4. Closed - Complaint Resolved (after preliminary report) Following an investigation, theFhe ombudsman-citizens’
aide determines that the complaint has merit, wholly or in part, and, after a preliminary report is issued, the agency
agrees to provide remedy that is acceptable to the agency and the ombudsman-citizens’ aide.

5. Closed - Complaint Unresolved. Following an investigation theFhe ombudsman-citizens’ aide determines that the
complaint has merit, wholly or in part, and the agency does not accept the recommendations of the ombudsman-citi-
zens’ aide.

6. Other. A case is closed for a reason that does not meet one of the other criteria for closure.

R2-16-404.  Findings

The Office shall refer to one of the following findings in an investigative report:
1. JustifiedSubstantiated - The investigation establishes that the administrative act did occur and the complainant’s crit-
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icism of the administrative act is valid.

Partially justifiedsubstantiated -

a. In a complaint having multiple allegations, the investigation establishes that at least one allegation is justifted-
substantiated and at least one allegation is not justifiedsubstantiated or indeterminate, or

b. The investigation establishes there is shared fault between the complainant and agency.

Not justiftedsubstantiated - The investigation establishes that:

a. The administrative act did not occur; or

b. The administrative act occurred, but the complainant’s criticism of the administrative act is not valid.

Indeterminate. The investigation does not provide sufficient evidence for the Office to determine conclusively:

a.  Whether the administrative act occurred; or

b. If the administrative act occurred, whether the complainant’s criticism of the administrative act is valid.

R2-16-405. Recommendations
A. Inaccordance with A.R.S. §§ 41-1376 and 41-1379, the Office shall recommend a resolution to a complaint when a com-

pleted investigation results in a finding of <

99 <

substantiated” or “partially substantiated.”

B. The Office shall not recommend a specific employee disciplinary action to be imposed.

ARTICLE 5. INCORPORATING AGENCY RESPONSES INTO REPORTS
AND RECOMMENDATIONS

R2-16-503.  Advising the Complainant
A. The Office shall provide a final response to the complainant. If requested by the complainant, the response shall be in

B. Before relea
report of any confidential information.

L

2.

writing.

sing a final report to any person not authorized to receive confidential information, the Office shall purge the

NOTICE OF PROPOSED RULEMAKING

TITLE 4. PROFESSIONS AND OCCUPATIONS

CHAPTER 40. DEPARTMENT OF VETERANS’ SERVICES

PREAMBLE
Sections Affected Rulemaking Action
R4-40-101 Amend
R4-40-201 Amend
R4-40-301 Amend
R4-40-302 Amend
R4-40-303 Repeal
R4-40-304 Amend
R4-40-305 Repeal
R4-40-306 Repeal
R4-40-401 Repeal
R4-40-402 Repeal
R4-40-403 Repeal
R4-40-404 Repeal
R4-40-501 Amend
R4-40-502 Repeal
R4-40-601 Amend
R4-40-701 Amend
R4-40-702 Repeal
R4-40-703 Repeal
R4-40-801 Amend
Article 9 New Article
R4-40-901 New Section
R4-40-902 New Section

The specific authority for the rulemaking, including both the authorizing statute (general) and the statutes the rule
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is implementing (specific):
Authorizing statute: A.R.S. § 41-603

Implementing statute: A.R.S. § 41-603.01

A list of all previous notices appearing in the Register addressing the proposed rules:
Notice of Rulemaking Docket Opening: 9 A.A.R. 3383, August §, 2003

The name and addressed of agency personnel with whom persons may communicate regarding the rulemaking:
Name: Gabriel Forsberg

Address: Arizona State Veteran Home
4141 N. Third Street
Phoenix, AZ 85012

Telephone: (602) 263-1805
Fax: (602) 255-1038
E-mail: gforsberg@azvets.com

An explanation of the rule, including the agency’s reasons for initiating the rule:
The Arizona Veterans’ Service Commission rules were originally drafted in 1995 and adopted January 2, 1996. In

August 1999, the Arizona Veterans’ Service Commission became the Department of Veterans’ Services. The change
from a commission to a department required a restructuring at the highest level of the agency. Under the commission,
the agency was governed by a five-member commission appointed by and answerable to the governor. This commis-
sion was required to hire a director who reported to the commission, and to set policy.

Amended in August 1999, A.R.S. §§ 41-601 through 41-604 provided for:

* The Veterans’ Service Commission to become a department,

» The commission was increased to seven members to act in an advisory role,
* The director reported directly to and was appointed by the governor.

The rules must now be changed to reflect the change in the name of veterans’ services throughout the rules and to
amend those portions dealing with appeal processes because the director no longer reports to the commission.

Changes in the rules are desirable to update procedures to conform with changes in the long-term, skilled care indus-
try. Additionally, changes are desirable to streamline procedures that have been found to be cumbersome, unnecessar-
ily time consuming, or outdated.

The Department is also in the process of drafting new rules that set clear definitions and policies. The Department has
been soliciting input from staff and interested members of the public on proposed rule changes. The new rules will
provide consistency, reflect current practice standards, and conform to current rulemaking format style requirements.

A reference to any study relevant to the rule that the agency reviewed and either proposes to rely on or not relv on
in its evaluation of or justification for the rule. where the public may obtain or review each study. all data underly-
ing each study. and any analysis of each study and other supporting material:

None

A showing of good cause why the rule is necessary to promote a statewide interest if the rule will diminish a previ-
ous grant of authority of a political subdivision of this state:
Not applicable

The preliminary summary of the economic, small business, and consumer impact:
It is anticipated that the private sector, including small businesses, and political subdivisions will not be economically
impacted as the proposed rule language changes are intended to align and clarify the existing rules to current practice.
The agency anticipates that there will be a minor cost savings realized through decreased recordkeeping, reporting,
and approval responsibilities at the Arizona State Veteran Home (ASVH).

The name and addressed of agency personnel with whom persons may communicate regarding the accuracy of the

economic, small business. and consumer impact statement:
Name: Gabriel Forsberg

Address: Arizona State Veteran Home
4141 N. Third Street
Phoenix, AZ 85012

Telephone: (602) 263-1805
Fax: (602) 255-1038
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E-mail: gforsberg@azvets.com

10. The time. place. and nature of the proceedings for the making. amendment or repeal of the rules. or if no proceed-
ing is schedules, where, when and how persons may request an oral proceeding on the proposed rules:
No oral proceeding is scheduled for this rulemaking. Written, faxed, e-mail comments, or requests for an oral pro-
ceeding may be made by contacting the analyst listed in item #4 between 9:00 a.m. and 6:00 p.m., Monday through
Friday. If an oral proceeding is not requested, the public comment period shall continue for 30 days from this notice’s
publication date. This rulemaking’s public record will close at 6:00 p.m. on April 19, 2004.

11. Any other matters prescribed by statute that are applicable to the specific agency or to any specific rule or class of
rules:
None

12. Incorporations by reference and their location in the rules:
None

13. The full text of the rules follows:

TITLE 4. PROFESSIONS AND OCCUPATIONS

CHAPTER 40. ARFZONA DEPARTMENT OF VETERANS’ SERVICE-COMMISSION SERVICES
(Authority: A.R.S. § 32-270+ 41-601 et seq.)
ARTICLE 1. DEFINITIONS

Section
R4-40-101. Definitions

ARTICLE 2. ELIGIBILITY

Section
R4-40-201. General Provisions

ARTICLE 3. APPLICATION AND ADMISSION PROCESS

Section

R4-40-301. Application

R4-40-302.  Application Process

R4-40-303. PreadmisstonRegquirements Repealed

R4-40-304.  Admission Process

R4-40-305.  Applicant-Grievanee, Hearing-and-Appeal Preeess Repealed
R4-40-306.  RehearingerReview-of Commission’s Deeistens Repealed

ARTICLE 4. SFANDARDS-OF-CARE REPEALED

Section

R4-40-401. Care-and-Treatment Repealed

R4-40-402. General Previsions Repealed

R4-40-403. Levelef-Care Repealed

R4-40-404.  EevelefCare-orEligibility Changes Repealed

ARTICLE 5. RESIDENT SUPPORT

Section
R4-40-501.  Billing
R4-40-502.  PaymentPreeess Repealed
ARTICLE 6. RESIDENT RESPONSIBILITIES AND CONDUCT

Section
R4-40-601. General Provisions

ARTICLE 7. INVOLUNTARY RESIDENT DISCHARGE;-GRHNANCE, HEARINGANDAPPEAPROCESS
Section

R4-40-701.  Resident Discharge

R4-40-702.  Resident-Grievance, Hearingand-AppealProeess Repealed
R4-40-703.  Rehearing-orReview-of Commission’s Deeistons Repealed
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ARTICLE 8. RESIDENT TRUST FUND

Section
R4-40-801. General Provisions

ARTICLE 9. APPEAL PROCESS

Section
R4-40-901. General Provisions

R4-40-902. Rehearing or Review of Decision

ARTICLE 1. DEFINITIONS

R4-40-101.  Definitions

“Administrator” means the #dividual appointed administrative officer of the Arizona State Veteran Home licensed by the
Board of Examiners of Nursing Care Institution Administrators and Adult Care Home Managers-whe-is-the-ehief-admin-
istrative-officer of ASVH.

“Admission agreement means the document s1gned by an apphcant or the apphcant ] legal representatrve that—prev—rdes

A

B-

D S

O

rE ¢ F ¢ FETEF

*§£$ﬁ

resident-aceordingtoR4-40-403-

“ALTCS” means Arlzona Long -term Care System deﬁned in A.R. S § 36 2931 et seq.
“Applicant” means an—n ho—s m 3
spouse Who submlts a written am)hcatlon for admrssron to the ASVH

“Director” means the Director of the Arizona Department of Veterans’ Services.
“Director of nursing means a registered nurse licensed to practice in Arizona who is responsible for the direetion man-
agement and sunerv1s10n of ASVH nursmg eare—fer—a-l—lﬁﬁ—S%LH—resrdents serv1ces

fepfeseﬂt-&twe—st-atus 0 make legal, ﬁnancral, and medrcal decrsrons on behalf of the apphcant or resrden
“Medicare” means the health-insuranee program for the aged and disabled under Title XVIII of the Social Security Act.

“Nursing serV1ces” means services as described i in A. R S. § 36—491}(143(—28} 36-401(A)(34) and A.A.C. R9106-965 R9-10-906.

< 29
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¥ “Physician means a person licensed pursuantte under A.R.S. § 32-1401 et seq., er A.R.S. § 32-1800 et seq., or aVA-phy-
sietan annornted under authorltv of 38 U. S C. 7402

39 4o

AA—“Re51dent” is means an 1nd1V1dua1 Who has been admltted to ASVH.

BB- “Resident suppert-eharge room and board” means the dollar amount that+s billed every calendar month to a resident or
1ega1 representatrve for the re51dent s care.

GG—“Spouse means an 1nd1V1dual who entered—mte currentlv has a Valrd marrlage contract th&t—rs—vahd—rn—Aﬂ—zena—wnh a vet-

eran—&He&st—l—ye&Fbefefe—the*eter&n—uﬁs—adfmtted%e%
HH-“Surviving spouse” means an individual who had entered-nte a valid marriage contract thatis-validinArizenawith-a-vet

eran—at—}east—l—year—befefe at the time of the veteran’ 'S death

party-payot.

KI=“Third-party payor” means any individual y program i

inelading a health insurance carrier, health malntenance organlza‘non= managed care entltz or organlzed health care dehv-
ery system including the following:

+  An ALTCS contract provider:

494—et—seq.—,;

(VA) under 38 CFR, Chapter I, Part 51;
3. Medicaresor;

4. Health er—}eng—tefm care insurance-_company; or
Lon;.7 term care 1nsurance company.

ning’’

1 ontdivi Lself ] .” :
MM:“VA” means the United States Department of Veterans” Veterans Affairs.
ANN:“Veteran” means an individual who:
served Served in the active United States Army, Navy, Marine Corps, Air Force, or Coast Guard and who was not dis-
honorably discharged or released under-eenditions-other-than-dishenerable;and;
Served anindividualwheserved in the merchant marine between December 7, 1941 and July 25, 1947; or

Met other requirements specified under 38 CFR 3.7as-a-etvilservice-erewresident-betweenDecember 71941+ -and

ARTICLE 2. EHGIBHAFY GENERAL PROVISIONS

R4-40-201.  Eligibility General Provisions
A. An applicant is eligible for admission to ASVH if the applicant is a—veteran;-speuse,-or-surviving-spouse-who-meets—the
; g ] ) . ] g, 1'
r A veteran,

2 Reqmres—skﬂ}ed—mtrsmg—eafe—as—detefmﬁwea—phyﬂeran—aﬂd—A spouse, or
3. Isnetdangerous-teself-orothers-as-determined-by-aphysietan—A surviving spouse and
4. Meets the requirements specified in this Section and Article 3.

B. The number of ASVH residents who are spouses and surviving spouses admitted-to-ASVH shall not be-mere-than25%
exceed 25 percent of the total number of residents at ASVH as prescribed in 38 CFR 17.173(b)(1) (September 1, 1992,

edrtlon and no later edrtlons or amendments) 1ncorporated by reference and on file Wrth the Secretary of State
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ing—The applicant shall provide a written recommendation from a physician to be in a skilled nursing care environment.

D. The applicant must require the services currently available at the ASVH and the applicant’s needs shall not exceed the
facility’s current ability to provide services at the time of application.

ARTICLE 3. APPLICATION AND ADMISSION PROCESS

R4-40-301.  Application

A. Applieants An applicant shall apply for admission to ASVH en-thefermprevided-by-ASVH by submitting a completed
ASVH application to the admissions coordinator. Whes If both a veteran and the veteran’s spouse are applying for admis-

sion, they both shall ﬁle separate appl1cat1ons Appl1cat1ons may be obtamed from the CommissionVA;or ASVH.
: 3 plieatien—In addition to the ASVH applicant
form requ1red under subsect1on ( A) an annhcant or renresentatlve shall submrt the following:

1. ber Information regarding the applicant’s
ab1lltV to oartlcmate in da1lV l1V1ng act1v1t1es and the annlrcant S stchosoc1al behavior. The information may be pro-
vided through either of the following:

a. A functional questionnaire form provided by ASVH that is completed by the resident or family member or
b. The equ1valent medrcal 1nformat1on nrovrded bV a health care nrov1der
2. he e er A completed

pphcant s ﬁnanc1al 1nformat1on statement ona form pr0V1ded by ASVH

3. Theapplicant’splace-and-date-ofbirth A completed physician’s statement by the applicant’s physician on a form pro-
vided by ASVH or equivalent medical information;

4. The-applicant’s-and-veteran’s—seeial-security mambers A copy of the veteran’s discharge document from the United
States military, that may include either Form DD214, Form DD215, the Statement of Service issued by the National
Personnel Records Center, or equivalent separation-of-service document;

5. The-applicant’s-marital-status-and-gender [f requested by the director of nursing, copies of medical records that assist

in determining the level of care required by the applicant. Medical records may include physician’s records, nurses’
notes, test results, and medication records; and

6. The-applicant’s-or-veteran’s-military-serviee-information;-Evidence of freedom from infectious pulmonary tuberculo-
sis as snec1ﬁed bV A A C R9 10 906(6)

R4-40-302. Appllcatlon Process

2—9—1—6@—The admrss1ons coordlnator shall determrne if the appllcant is el1g1ble for adm1ss1on to ASVH under R4 40- 20

Reviewing the application;
Obtaining an on-site medical assessment, if requested by the director of nursing;

l_

2.

3. Obtaining approval from the director of nursing; and
4. Consultmg w1th the busmess manager

The admissions coordinator shall notify the applicant of the decision within 30 calendar days of receiving a completed
application.
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EC.If %hefe—ts—ne—avaﬂabfh{y—fer—fhe—éeﬁgﬁa%ed—}evel—e{leafe an approprlate bed is not avallable at the time of admission
pproval the apphcant s name shall be placed ona wa1t1ng hst in order bV date of am)roval £er—t-h&t—}e¥el—eﬂ—a—1-st-eeme

R4-40-304.  Admission Process

A. The administrater admissions coordinator or designee shall notify the applicant or legal representative;in-weiting; of the
date and time that the applicant iste may be admitted to ASVH.

B. Upon arrival at the facility, Fke the applicant or legal representative shall-submit-te—an—admissten—interview—with-the

&dmkﬂi%tf&tef—dﬂfﬁkg—%‘hieh—t—he—&dﬂﬁfﬂiﬁtf&te%shall review and abide by the following-with-the-applicant-erlegalrepresen-

1. Remdent responsibilities and conduct;
2. Resident suppert-eharge room and board, billing, and payment; and
3. The admission agreement.

C. The resident or legal representative shall submit a completed and signed admission agreement.
R4-40-305.  Applieant-Grievanee; Hearingand-Appeal-Proeess Repealed
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R4-40-404. I:evel—ef—Ga*e—eFE-l-lgl-bH-tt-y-ka-nges Repealed

ARTICLE 5. RESIDENT SUPPORT

R4-40-501.  Billing
A. Each r651dent or the r651dent s legal representatlve shall pay AS¥H—ﬂ&e—daH—yLekhafge—fate—fer—aH—semees—treatmths—aﬁd

vH for all services, equipment

or sum)hes not Dald by a Sfd-panty th1rd party payef

B. A menthlyresident-suppert-eharge bill shall be sent to the resident or the legal representative atleast10-days-beforethe
payment—d&e—date by the 10th of each month and is due upon recelpt The bill shall state the total payment due for the

thlrd-party—refmbufsements—efedﬁs—er—refbmds—Follow1ng

Resident room and board for the upcoming month;
ny past-due amount; and

A
Anv serv1ces treatment, sum)hes and custom medical equmment not 1nc1uded in the remdent r00m and board

1.
2.
3.

days-of-verifying that-an-ameuntis-due: If a refund or credit to the resident’s account is due,the business manager shall
issue the refund or credit within 30 days of the termination of care provided by ASVH.
R4-40-502. P-a-y-meﬂt—P-Eeeess Repealed

ARTICLE 6. RESIDENT RESPONSIBILITIES AND CONDUCT

R4-40-601.  General Provisions
A. The resident or legal representative shall:
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1. Report any change in the resident’s financial resources, or all 3rd-party third-party payors’ responsibilities for paying
the resident’s care and treatment;
D 1dea a_an mnletein

2.

3 Report ehanges any change in the re51dent s physrcal psychologlcal or mental condltlon observed while outside
ASVH to the fesrdeﬂt—s—physreran nursrng staff or the Drfeetoreef—Nufsrng dlrector of nursmg,

4 ate-with-th in

5

6

73.

12:4.1f a resident has a conservator, the conservator shall submit a copy of the annual conservatorship report to ASVH.

The resident shall not:

1. Yse-oerpeossess Consume an alcoholic beverages-orillegal-substances-on-ASVH-premises beverage outside a desig-
nated area and without a physician’s order,

2. Pessessfirearms-orweapens Use or possess a firearm on ASVH premises;

3. Smoke in an ASVH building; ex

4. Use or possess an illegal drug or substance on ASVH premises; or

4.5. Engage-in-disruptive-behavior Take any action that poses a risk to the health, safety, and welfare of self or others at
the ASVH.

ARTICLE 7. INVOLUNTARY RESIDENT DISCHARGE;-GRIEVANCE HEARINGAND-APPEALPROCESS

R4-40-701.  Involuntary Resident Discharge

A.

The administrator may discharge a resident for:

1. Loss of eligibility-tereside-at ASVHpursaant-te specified in R4-40-201,

2. Failure to pay the-resident-suppert-charge-pursuantte bill specified in R4 40-502,
3. Failure to comply with resident responsibilities purstant-te specified in R4-40-601.

Before erdering-the-discharge-of discharging a resident, the administrator or designee shall have-a-staffmembermeet-con-
fer with the resident or legal representatrve about the al-}eged—gfounds reason for dlscharge The st&fﬁmembef administra-
tor or designee shall subs v h ing document the
contact or attempts to contact the legal renresentatlve

B—C If the repeﬂ—eene}udes—aﬂd—the—adﬂﬂmstrate%agrees—ﬂﬁt—the grounds for dlscharge are substantrated and warrant the res-

|.U

ident’s discharge, the administrator shall notify the resident or legal representative, in writing, at least 30 days before the
effective date of discharge of the reasons for and effective date of the discharge. When a resident is a danger to self or oth-
ers or an immediate transfer or discharge is required by the resident’s urgent care medical needs, the 30 days written

notrce is walved and the re51dent may be 1mmed1ate1y dlscharged A—w&tten—noﬂee—by—the—BﬁeetehA:ﬂ—zenaJJetefans—Ser-

.ppeal rrghts under A R.S. T1t1e 41, Chapter 6, Artlcle 10 and Artlcle 9 of thrs Chapter shall be provided to a resident or
legal representative within 30 days of the involuntary discharge.

E. A resident who has been discharged shal may be readmitted to ASVH-enly—-when-the-admisstons-committee-determines
that-the-groundsforthe-discharge-are-notlikely-te-reeur. The resident’s application for readmission shall be-in-aceordanee
comply with the applicable portions of R4-40-201, R4-40-301, R4-40-302, R4-40-303, and R4-40-304.

R4-40-702.  Resident-Grievanee; Hearingand-Appeal-Proeess Repealed
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ARTICLE 8. RESIDENT TRUST FUND

R4-40-801.  General Provisions
A. If a resident or legal representative kas requests that ASVH manage the resident’s finances, a-written-authorization—shall

be-exeeuted- by ASVH s-business-manager-and-the resident or legal representative shall complete and sign a resident trust

fund agreement nrov1ded bv ASVH

B. ASVH shall malntaln an 1nterest bearlng account w1th a federally 1nsured bank for eaeh—fes&deﬂt—fef—whemﬁérsleH—man-
ages—ﬁﬂaﬂees re31dent trust funds The resident trust funds shall be managed accordlng to 41 CFR 483 101 c)

By

¢

ARTICLE 9. APPEAL PROCESS

R4-40-901. Hearings
A. Within 30 days after receiving a notice of a denial of eligibility for admission or an involuntary discharge, the applicant or
resident may file a notice of appeal under A.R.S. § 41-1092.03 with the ASVH administrator. The notice shall identify the

applicant or resident, the applicant’s or resident’s address, the agency and the action being appealed, and a concise state-

ment of the reason for the appeal

B. The hearing shall be conducted by the Office of Administrative Hearings as specified in A.R.S. Title 41. Chapter 6. Arti-
cle 10.

R4-40-902. Rehearing or Review of Decision
A. Under A.R.S. § 41-1092.09, the ASVH Director may grant a rehearing or review of decision.
B. Rehearing or review of decision are granted for any one of the following reasons which materially affect the requesting
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party’s rights:

1. [Irregularity in the proceedings of a hearing that deprived the requesting party of a fair hearing;

2. Misconduct of the judge;

3. Newly discovered material evidence that could not, with reasonable diligence, have been discovered and produced at

the hearing;
The decision is the result of passion or prejudice; or

5. The decision is not supported by the evidence or is contrary to law.
ithin 30 days after a decision is rendered, the Director may, on the Director’s own initiative, order a rehearing or review

of a decision for any reason for which a rehearing on motion of a party might have been granted. The order granting the
rehearing shall specify the grounds for the review of the decision.

1o

NOTICE OF PROPOSED RULEMAKING
TITLE 7. EDUCATION
CHAPTER 2. STATE BOARD OF EDUCATION

PREAMBLE

I~

Sections Affected Rulemaking Action
R7-2-708 Repeal

The specific authority for rulemaking. including both the authorizing statute (general) and the statutes the rules

are implementing (specific):
Authorizing statute: A.R.S. § 15-203(A)

Implementing statute: A.R.S. § 15-203(A)(20) and (23)

A list of all previous notices appearing in the Register addressing the proposed rule:
Notice of Rulemaking Docket Opening: 10 A.A.R. 1033, March 19, 2004 (in this issue)

The name and address of agency personnel with whom persons may communicate regarding the rulemaking:
Name: Christy Farley
Executive Director, State Board of Education

Address: 1535 West Jefferson, Room 418
Phoenix, AZ 85007

Telephone: (602) 542-5057
Fax: (602) 542-3046
E-mail: cfarley@ade.az.gov

[

[«

[+

5. An explanation of the rule, including the agency’s reasons for initiating the rule:
The State Board of Education is proposing elimination of the default proceeding in the administrative hearing process
administered by the State Board of Education Professional Practices Advisory Committee upon failure of an individ-
ual to appear at a hearing or review.

The default hearing currently in place does not provide any additional safeguards for certificate-holders, and the State
Board has found that it serves as an obstacle in providing timely disposition of administrative hearing decisions. The
State Board of Education Investigative Unit exhausts all means of contacting certificate-holders to inform them of a
scheduled hearing on their certificate(s). Currently, the Investigative Unit notifies individuals by certified mail or
through a process server of any hearings scheduled on their certificate(s). The existence of a default hearing that
would be noticed in the same manner does not assist individuals in gaining notice of a subsequent hearing on their
certificate(s), but rather only delays the process. In addition, legislation has been proposed and is moving through the
legislative process to require certificate-holders to notify the Arizona Department of Education of changes in their
address. The Investigative Unit will then use the last known address as provided by the certificate-holder to notify an
individual of any hearing scheduled on their certificate(s). This system is used by several other regulatory agencies
and is more efficient and reflects the partnership that exists between certificate-holder and licensing entity.

6. A reference to any study relevant to the rule that the agency reviewed and either proposes to rely on or not rely on

in its evaluation of or justification for the rule, where the public may obtain or review each study. all data underly-

ing each study. and any analysis of each study and other supporting material:
Not applicable
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7. A showing of good cause why the rule is necessary to promote a statewide interest if the rule will diminish a previ-
ous grant of authority of a political subdivision of this state:

The proposed rules will not diminish any previous grant of authority of a political subdivision of this state.

8. The preliminary summary of the economic, small business. and consumer impact:
The rules as proposed are not expected to have any economic impact on small businesses or consumers. A possible
cost savings may occur for the State Board of Education in reduced administrative hearings as a result of not having
to hold default proceedings at the Professional Practices Advisory Committee, saving the time of our volunteer mem-
bers who receive per diem and travel reimbursement and the time of our staff and legal counsel in preparing for such
hearings.

9. The name and address of agency personnel with whom persons may communicate regarding the accuracy of the
economic, small business. and consumer impact statement:

Name: Christy Farley
Executive Director, State Board of Education
Address: 1535 West Jefferson, Room 418
Phoenix, AZ 85007
Telephone: (602) 542-5057
Fax: (602) 542-3046
E-mail: cfarley@ade.az.gov

10. The time, place. and nature of the proceedings for the adoption, amendment, or repeal of the rule, or. if no proceed-

ing is scheduled. where, when, and how persons may request an oral proceeding on the proposed rule:
An oral proceeding on the proposed rulemaking is scheduled as follows:

Date: May 12, 2004
Time: 9:00 a.m.
Location: State Board of Education

1535 West Jefferson, Room 417
Phoenix, AZ 85007

11. Any other matters prescribed by statute that are applicable to the specific agency or to any specific rule or class or
rules:
Not applicable

12. Incorporations by reference and their location in the rules:
None

13. The full text of the rules follows:

TITLE 7. EDUCATION

CHAPTER 2. STATE BOARD OF EDUCATION
ARTICLE 7. ADJUDICATIONS
Section
R7-2-708. Failure-to-appear—default Repealed
ARTICLE 7. ADJUDICATIONS
Rgpealed
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NOTICE OF PROPOSED RULEMAKING

TITLE 7. EDUCATION

CHAPTER 2. STATE BOARD OF EDUCATION

PREAMBLE
Sections Affected Rulemaking Action
R7-2-613 Amend

The specific authority for rulemaking. including both the authorizing statute (general) and the statutes the rules

are implementing (specific):
Authorizing statute: A.R.S. § 15-203(A)

Implementing statutes: A.R.S. §§ 15-203(A)(14) and 15-756(A)(5)

A list of all previous notices appearing in the Register addressing the proposed rule:
Notice of Rulemaking Docket Opening: 9 A.A.R. 4564, October 24, 2003

The name and address of agency personnel with whom persons may communicate regarding the rulemaking:

Name: Christy Farley
Executive Director, State Board of Education
Address: 1535 West Jefferson, Room 418
Phoenix, AZ 85007
Telephone: (602) 542-5057
Fax: (602) 542-3046
E-mail: cfarley@ade.az.gov

An explanation of the rule, including the agency’s reasons for initiating the rule:

The State Board of Education (“Board”) is proposing this rule to implement standards for teacher qualifications to
further the goal of providing a quality learning experience to English Language Learner students (“ELLs”) and to
comply with federal and state law. Pursuant to A.R.S. § 15-203(A)(14), the State Board supervises and controls the
certification of teachers and administrators. In the federal court case of Flores v. State of Arizona (CIV 92-596 TUC-
CAN), the State entered into a Stipulation stating that the Board would adopt rules addressing the training, back-
ground, and qualifications for teachers of ELLs under Proposition 203 (codified at A.R.S. §§ 15-571 through 15-
755). In December, 2001, the Arizona Legislature passed H.B. 2010 which required the Board to adopt a Structured
English Immersion endorsement. See A.R.S. § 15-756(A)(5).

These rules were drafted with extensive input from the education community, including specific input provided from
current education professionals providing services to ELLs. At the State Board’s February 23, 2004 public meeting,
the Board was presented with three possible options for defining the requirements of an SEI endorsement, together
with an explanation of the history of how the rules proposals were developed and a discussion of the provisions of
each proposal. The Board then received public comment from a diverse range of educators, who expressed their opin-
ions on the merits and drawbacks of the three possible options. After deliberation, the Board voted to adopt the rules
proposal designated as “Option 2” in the materials provided to the public and filed herein with this notice.

As required by statute, the proposed rules establish a Structured English Immersion (“SEI”’) Endorsement and delin-
eate the required criteria for a Board certificate holder to be eligible to receive an endorsement. The Board received
public comment indicating that, due to the demographics of Arizona’s student population, it is highly probable that a
majority of our teachers and administrators will come into contact with ELL students during their employment in Ari-
zona schools. In order to ensure that all teachers and administrators have the necessary professional development
background to assist our ELL population, the proposed rules require all teachers and administrators to obtain and
maintain an SEI Endorsement from and after August 31, 2006.

A reference to any study relevant to the rule that the agency reviewed and either proposes to rely on or not rely on
in its evaluation of or justification for the rule, where the public may obtain or review each study, all data underly-

ing each study. and any analysis of each study and other supporting material:
Not applicable

A showing of good cause why the rule is necessary to promote a statewide interest if the rule will diminish a previ-

ous grant of authority of a political subdivision of this state:
The proposed rules will not diminish any previous grant of authority of a political subdivision of this state other than

to require all teachers to obtain and maintain an SEI endorsement from and after August 31, 2006.
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8. The preliminary summary of the economic, small business. and consumer impact:

The rules as proposed are not expected to have any economic impact on small businesses. There is an estimated
impact on teachers in Arizona who will be required to obtain the education coursework or training necessary to be eli-
gible for an SEI endorsement by August 31, 2006 at their cost or the cost of their employing school district. However,
H.B. 2010 allocated funds to the Arizona Department of Education to distribute to school districts and charter schools
to reimburse teachers for the cost of successfully completing courses and other training required to obtain an SEI
endorsement according to State Board rules (Laws 2001, 2nd S.S., Ch. 9, § 11, H.B. 2010). A positive impact is
expected for ELL students who will have access to teachers and administrators with a professional background in
teaching and learning strategies and standards for ELLs.

9. The name and address of agency personnel with whom persons may communicate regarding the accuracy of the
economic, small business. and consumer impact statement:

Name: Christy Farley
Executive Director, State Board of Education
Address: 1535 West Jefferson, Room 418
Phoenix, AZ 85007
Telephone: (602) 542-5057
Fax: (602) 542-3046
E-mail: cfarley@ade.az.gov

10. The time, place. and nature of the proceedings for the adoption, amendment. or repeal of the rule. or. if no proceed-

ing is scheduled, where, when, and how persons may request an oral proceeding on the proposed rule:
An oral proceeding on the proposed rulemaking is scheduled as follows:

Date: May 12, 2004
Time: 1:30 p.m.
Location: State Board of Education

1535 West Jefferson, Room 417
Phoenix, AZ 85007

11. Any other matters prescribed by statute that are applicable to the specific agency or to any specific rule or class or
rules:
Not applicable

12. Incorporations by reference and their location in the rules:
None

13. The full text of the rules follows:

TITLE 7. EDUCATION

CHAPTER 2. STATE BOARD OF EDUCATION
ARTICLE 6. CERTIFICATION

Section
R7-2-613. Endorsements

ARTICLE 6. CERTIFICATION

R7-2-613. Endorsements
An endorsement shall be automatically renewed with the certificate on which it is posted.
Except as noted, all endorsements are subject to the general certification provisions in R7-2-607.
Endorsements which are optional as specified herein may be required by local governing boards.
Special subject endorsements -- grades K-12.
1. Special subject endorsements shall be issued in the area of art, computer science, dance, dramatic arts, music, or
physical education.
2. Special subject endorsements are optional.
3. The requirements are:
a. An Arizona elementary, secondary, or special education certificate;
b. One course in the methods of teaching the subject at the elementary level;
c.  One course in the methods of teaching the subject at the secondary level; and

SOy
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d. One of the following:

i.  Thirty semester hours of courses in the subject area; or

ii. A passing score on the subject area portion of the Arizona Teacher Proficiency Assessment, if an assessment
has been adopted by the Board.

E. Mathematics Specialist Endorsement -- grades K-8
1. The mathematics specialist endorsement is optional.
2. The requirements are:

a. An Arizona elementary or special education certificate;

b. Three semester hours of courses in the methods of teaching elementary school mathematics; and

c. Fifteen semester hours of courses in mathematics education for teachers of elementary or middle school mathe-
matics.

F. Reading Specialist Endorsement -- grades K-12
1. The reading specialist endorsement shall be required of an individual in the position of reading specialist, reading
consultant, remedial reading teacher, special reading teacher, or in a similar position.
2. The requirements are:

a. An Arizona elementary, secondary, or special education certificate; and

b. Fifteen semester hours of courses to include decoding, diagnosis and remediation of reading difficulties, and
practicum in reading.

G. Elementary Foreign Language Endorsement -- grades K-8
1. The elementary foreign language endorsement is optional.
2. The requirements are:

a. An Arizona elementary, secondary or special education certificate.

b. Proficiency in speaking, reading, and writing a language other than English, verified by the appropriate language
department of an accredited institution. American Indian language proficiency shall be verified by an official
designated by the appropriate tribe.

c. Three semester hours of courses in the methods of teaching a foreign language at the elementary level.

H. Bilingual Endorsements -- grades K-12

1. A provisional bilingual endorsement or a bilingual endorsement is required of an individual who is a bilingual class-
room teacher, bilingual resource teacher, bilingual specialist, or otherwise responsible for providing bilingual instruc-
tion.

2. The provisional bilingual endorsement is valid for three years and is not renewable. The requirements are:
a. An Arizona elementary, secondary, or special education, or vocational certificate; and
b. Proficiency in a language other than English or sign language.

3. The holder of the bilingual endorsement is also authorized to teach English as a Second Language.

4. The requirements are:

a. An Arizona elementary, secondary, special education, or vocational certificate;

b. Completion of a bilingual education program from an accredited institution or the following courses:

i.  Three semester hours of foundations of instruction for non-English-language-background students;

ii. Three semester hours of bilingual methods;

iii. Three semester hours of English as a Second Language for bilingual settings;

iv. Three semester hours of courses in bilingual materials and curriculum; assessment of limited-English-profi-
cient students; teaching reading and writing in the native language; or English as a Second Language for
bilingual settings;

v. Three semester hours of linguistics to include psycholinguistics, sociolinguistics, first language acquisition,
and second language acquisition for language minority students; or American Indian language linguistics;

vi. Three semester hours of courses dealing with school, community, and family culture and parental involve-
ment in programs of instruction for non-English-language-background students; and

vii. Three semester hours of courses in methods of teaching and evaluating handicapped children from non-
English-language backgrounds. These hours are only required for bilingual endorsements on special educa-
tion certificates.

c. A valid bilingual certificate or endorsement from another state may be substituted for the courses described in
subsection (H)(4)(b);

d. Practicum in a bilingual program or two years of verified bilingual teaching experience; and

e. Proficiency in a spoken language other than English, verified by the language department of an accredited insti-
tution except in the case of Spanish and American Indian languages. Spanish language proficiency shall be dem-
onstrated by passing the Arizona Classroom Spanish Proficiency Examination approved by the Board. American
Indian language proficiency shall be verified by an official designated by the appropriate tribe.

I. English as a Second Language (ESL) Endorsements -- grades K-12
1. An ESL or bilingual endorsement is required of an individual who is an ESL classroom teacher, ESL specialist, ESL
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resource teacher, or otherwise responsible for providing ESL instruction.

The provisional ESL endorsement is valid for three years and is not renewable. The requirements are:

a. An Arizona elementary, secondary, or special education, or vocational certificate; and

b. Six semester hours of courses specified in subsection (I)(3)(b), including at least one course in methods of teach-
ing ESL students.

The requirements for the ESL endorsement are:

a. An Arizona elementary, secondary, special education, or vocational certificate;

b. Completion of an ESL education program from an accredited institution or the following courses:

i.  Three semester hours of courses in foundations of instruction for non-English-language-background stu-
dents. Three semester hours of courses in the nature and grammar of the English language, taken before Jan-
uary 1, 1999, may be substituted for this requirement;

ii. Three semester hours of ESL methods;

iii. Three semester hours of teaching of reading and writing to limited-English-proficient students;

iv. Three semester hours of assessment of limited-English-proficient students;

v. Three semester hours of linguistics; and

vi. Three semester hours of courses dealing with school, community, and family culture and parental involve-
ment in programs of instruction for non-English-language-background students.

c. Three semester hours of a practicum or two years of verified ESL or bilingual teaching experience, verified by
the district superintendent;

d. Second language learning experience, which may include sign language. Second language learning experience
may be documented by any of the followmg

i.  Six semester hours of courses in a single second language, or the equivalent, verified by the department of
language, education, or English at an accredited institution;

ii. Completion of intensive language training by the Peace Corps, the Foreign Service Institute, or the Defense
Language Institute;

iii. Placement by the language department of an accredited institution in a third-semester level,

iv. Placement at level 1-intermediate/low or more advanced score on the Oral Proficiency Interview, verified by
the American Council for the Teaching of Foreign Languages;

v. Passing score on the Arizona Classroom Spanish Proficiency Examination approved by the Board; or

vi. Proficiency in an American Indian language, verified by an official designated by the appropriate tribe.

e. A valid ESL certificate or endorsement from another state may be substituted for the requirements described in

subsection (I)(3)(b), (c), and (d).

Structured English Immersion (SEI) Endorsements -- grades K-12

From and after August 31, 2006, an SEI, ESL or bilingual provisional or standard endorsement is required of all

classroom teachers, SEI specialists, SEI resource teachers, supervisors, principals and superintendents.

The provisional SEI endorsement is valid for three years and is not renewable. The requirements are:

a. An Arizona elementary, secondary, special education, career and technical education, supervisor, principal or
superintendent certificate; and

b. Three semester hours of courses in Structured English Immersion methods of teaching EL